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BEFORE THE 

SURFACE TRANSPORTATION BOARD 

STB FINANCE DOCKET NO. 35466 

BNSF RAILWAY COMPANY 
TEMPORARY TRACKAGE RIGHTS EXEMPTION 

UNION PACIFIC RAILROAD COMPANY 

VERIFIED NOTICE OF EXEMPTION 
Pursuant to 49 C.F.R. § 1180.2(d)(7) 

BNSF Railway Company ("BNSF"), submits this Notice of Exemption pursuant to the 

class exemption at 49 C.F.R. § 1180.2(d)(7), for temporary trackage rights over two rail lines 

owned by Union Pacific Railroad Company ("UP"). The temporary trackage rights will expire 

midnight on December 10,2011.' 

Under 49 C.F.R. § 1180.2(d)(7), the acquisition, renewal or modification of trackage 

rights by a rail carrier over the lines owned or operated by any other rail carrier or carriers is 

exempt ifthe rights are (i) based on a written agreement, and (ii) not filed or sought in a 

responsive application in rail consolidation proceedings. The trackage rights covered by this 

notice are based on a written agreement between BNSF and UP, attached as Exhibit B, and are 

not being sougiht in a responsive application in a rail consolidation proceeding. Under these 

circumstances, the Section 1180.2(d)(7) class exemption is applicable. 

' Because the temporary trackage rights covered by this Notice are "local" rather than "overhead" 
rights, this filing is not being made under the Board's class exemption for temporary trackage 
rights under 49 C.F.R. § 1180.2(d)(8). 



Pursuant to the Board's regulations at 49 C.F.R. § 1180.4(g), BNSF submits the following 

infonnation: 

Section 1180.6 Supporting Information 

(a)(l)(i) Description of Proposed Transaction 

The agreement between BNSF and UP grants BNSF restricted, temporary trackage rights 

over the UP rail lines located between: (1) UP Milepost 93.2, at Stockton, CA, on UP's Oakland 

Subdivision, and UP Milepost 219.4, at Elsey, CA, on UP's Canyon Subdivision, a distance of 

126.2 miles; and (2) UP Milepost 219.4, at Elsey, CA, on UP's Canyon Subdivision, and UP 

Milepost 280.7, at Keddie, Califomia, on UP's Canyon Subdivision, a distance of 61.3 miles. 

The use ofthe trackage rights lines by BNSF is restricted to movements of BNSF unit ballast 

trains (loaded and empty) to and from the ballast pit located at Elsey, CA. The trackage rights 

are temporary in nature and will expire midnight December 10,2011. 

Name and address of tenant railroad: 

BNSF Railway Company 
2650 Lou Menk Drive 
Fort Worth, Texas 76131 

Questions regarding this transaction are to be addressed to BNSF's counsel: 

Karl Morell 
Of Counsel 
Ball Janik LLP 
Suite 225 
1455 F Street, N.W. 
Washington, DC 20005 
(202) 638-3307 

(a)(l)(ii) Consummation Date 

The trackage rights will be consummated on the effective date ofthis Notice of 

Exemption. 



(a)(l)(iii) Purpose Sought to be Accomplished 

The trackage rights are temporary in nature and are intended to permit BNSF to move 

empty and loaded ballast trains to and from the ballast pit located at Elsey, CA adjacent to the UP 

rail line. The trackage rights will expire midnight on December 10,2011. 

(a)(5) List of States in which the Party's Propertv is Situated 

. The involved trackage rights are located in the State of Califomia. 

(a)(6) Map 

A map illustrating the trackage rights is attached as Exhibit A. 

(a)(7)(ii) Agreement 

A copy ofthe Trackage Rights Agreement is attached as Exhibit B. 

Labor Protection 

BNSF is agreeable to the labor protection conditions generally imposed in trackage rights 

proceedings as found in Norfolk and Westem Ry. Co. - Trackage Rights - BN, 354 I.CC. 605 

(1978), as modified hy Mendocino Coast Ry., Inc. -Lease and Operate, 360 I.CC. 653 (1980). 



Environmental and Historic Matters 

Environmental and historical impacts associated with trackage rights transactions 

generally are considered to be insignificant. Therefore, an environmental and historical report 

and documentation normally need not be submitted for this type of transaction, pursuant to 49 

CF.R §§ 1105.6(c)(4) and 1105.8(b)(3). 

Respectfully submitted. 

Kristy D. Clark 
General Attomey 
BNSF Railway Company 
2500 Lou Menk Drive, AOB-3 
Fort Worth, TX 78131 

Karl Morell 
Of Counsel 
Ball Janik LLP 
Suite 225 
1455 F Street, N.W. 
Washington, D.C. 20005 
(202) 638-3307 

Attomeys for: 
BNSF Railway Company 

Dated: Febmary 8,2011 



SURFACE TRANSPORTATION BOARD 

NOTICE OF EXEMPTION 

STB FINANCE DOCKET NO. 35466 

BNSF RAILWAY COMPANY 
~ TEMPORARY TRACKAGE RIGHTS EXEMPTION ~ 

UNION PACIFIC RAILROAD COMPANY 

Union Pacific Railroad Company ("UP") has agreed to grant restricted, temporary 

trackage rights to BNSF Railway Company ("BNSF"), over the UP rail lines located between: (1) 

UP Milepost 93.2, at Stockton, CA, on UP's Oakland Subdivision, and UP Milepost 219.4, at 

Elsey, CA, on UP's Canyon Subdivision, a distance of 126.2 miles; and (2) UP Milepost 219.4, 

at Elsey, CA, on UP's Canyon Subdivision, and UP Milepost 280.7, at Keddie, Califomia, on 

UP's Canyon Subdivision, a distance of 61.3 miles. The use ofthe trackage rights lines by BNSF 

is restricted to movements of BNSF unit ballast trains (loaded and empty) to and fi:om the ballast 

pit located at Elsey, CA. The trackage rights are temporary in nature and will expire midnight on 

December 10,2011. 

The trackage rights will be consummated on or after March , 2011. 

This notice is filed under 49 C.F.R. § 1180.2(d)(7). Petitions to revoke the exemption 

under 49 U.S.C. § 10502(d) may be filed at any time. The filing ofa petition to revoke will not 

stay the transaction. 

Dated: 

By the Board, 
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EXHIBIT B 

Temporary Trackage Rights Agreement 
Stockton, California to Elsey, California 

and 
Keddie, Califomia to Elsey, California, 

February 24,2011 through December 10,2011 

THIS AGREEMENT, made and entered into this 2Sth day of January, 2011, by and 
between UNION PACIFIC RAILROAD COMPANY, a Delawaie corporation, hereinafter 
called "UP" or "Owner", and BNSF RAILWAY COMPANY, a Delaware corporation, 
hereinafter called "BNSF" or "User". 

WHEREAS, UP is the owner and operator of certain lines of railroad extending between 
BNSF connections over UP's railroad system; and 

WHEREAS, BNSF desires to obtain temporary trackage rights upon two (2) lines of 
UP's railroad, for the sole purpose of handling ballast trains of company material for use in the 
maintenance of BNSF's tracks; and 

WHEREAS, UP is agreeable to said temporary trackage rights, but only on the terms and 
conditions hereinafter set forth. 

NOW, THEREFORE, it is mutually agreed by and between the parties. 

Section 1. TRACKAGE SUBJECT TO AGREEMENT. 

Attached hei-eto, marked Exhibit "A" and by this reference incorporated herein, is a print which 
depicts the portions of lines of UP railroad over which BNSF is by this agreement granted 
temporary trackage rights, and which are hereinafter referred to collectively as the "Joint 
Trackage" (as furtiier defined in Exhibit "B" of this agteement, attached hereto and by tiiis 
reference incorporated herein). 

Section 2. GRANT OF TEMPORARY TRACKAGE RIGHTS. 

The General Conditions covering tiie grant of temporary trackage rights are set forth in Exhibit 
"B". If any conflict between Exhibit "B" and this agreement shall aiise, tiie provisions of this 
agreement shall prevail. 

Subject to the terms and conditions of: 1) Exhibit "B", 2) this agreement, and 3) BNSF's 
"Petition for Partial Revocation of Class Exemption and for Temporary Exemption of Trackage 
Rights", requesting revocation of the temporary trackage rights on the dates indicated in this 



Section 2 (whloh BNSF agi-ees to file with the STB jointly with its "Notice of Exemption" filing 
for the trackage rights), UP grants to BNSF the temporary, nonexdasive rig^t fo use tiie Joint 
Trackage (as defined in Exhibit "B" of this agi»anent) for Equipment (as defined in Exhibit 
"B") tiwt is Itt ite account while moving over the Joint Trackage in common with UF and sudi 
otiier railroad company or companies as UP has heretofore admitted or msty hereafter at any time 
admit to the joint use of any and all of the Joint Trackage such other railroad company or 
companies to heidnafier be consideied UP for the purpose of this agreement Said grant of 
rights shall be between: 1) Stockton, California, UP's Oakland Subdivision, UP's Milepost 93.2 
and Elsey, California, UP'S Caayon Subdivision, UP's Milepost 219.4, a distance of 126.2 
miles, and 2) Keddie, California, UP's Canyon Subdivision, UP's Mll<^st 280.7 and Elsey, 
California, UP'S Caiqron Subdivision, UP's Milepost 219.4, a distanoe of 61.3 miles, for tiie 
period February 24,2011 tluoughDecember 10»201I. 

It is understood and agreed that: 

(a) BNSF shall not have the right to set out, pick up or store cars, or switch upon the Joint 
Trackage, or any part thereof, except as necessary for handling Equipment that is bad ordered en 
route; 

(b) BNSF idiall not have the right to swve any industry, team or house track now existing 
or constructed in the fhture along the Joint Trackage, except the temporary right, as provided in 
this agi'eement, to move BNSP wilt ballast trains (loaded and empty) to and ftom the ballast pit 
located at Eisey, California; 

(c) Only tiie BNSF ballast trains authorized to operate by this agreement may operate in 
accordance with this agreement's tenns. No other BNSP trains may c^arate In accordance with 
this agreement's terms. 

(d) BNSP shall not permit or admit any third party to the use of all or any portion of tiie 
Joint Trackage, nor have tlie ri^t to detour trahis of any other raikoad over or on the Joint 
Trackage, nor under the guise of doing its own business contract or make an agreement to handle 
as its own Equipment over or on the Joint "Dnckage, ox any portion tiiereof, tiie Equipment of 
any tiiiid patty whidi In the normal course of business would not be considered tiie Equipment of 
BNSF; provided, however, that the foregoing diall not prevent BNSF, pursuant to a run>through 
agteement with any ralttoad> ftom using looomoiives and cabooses of another raikioad as Its own 
under tiiis agreement; 

(e) The temporary trackage lights granted to BNSF in tiiis agieemmt are for the sole 
purpose of moving loaded and empty ballast trains. The ballast will be used fttf BNSF MOW 
projects, have no oommeroial value, and cannot be hiterchanged witii anotiier railroad; 

(f) UP will not provide fiiel for locomotives powei'ing BNSF trains operating pursuant to 
the trackage rights granted in this agreement; 

(g) BNSF shall provide qualified BNSF crews per Section 2.14 of Exhibit B; 



(jx) BNSF vtdtl be responsible for tiie 1,000 or 1500 mile inspections of its trains operating 
puraiant to the tradcai^ r i j ^ granted in tiiis agreement; 

Section 3. OTHER AGREEMENTS. 

The parties acknowledge the «cistence of that certain Trackage Rights Agreement between the 
UP and BNSP dated June 1,1996, ̂ yyerning BNSF trackage rights over UP's line ftom Denver, 
Colorado to Stockton and San Jose, California (the ̂ Denver - San Jose Agreement"). Although 
certain trackage covered by tiie Denver - San Jose Agreement may also be consideied Joint 
Trackage under tiiis agreement, in no event shall the terms ofthis agreement amend or supeisede 
tiie terms ofthe Denvei* - San Jose Agreement. 

Section 4. COMPENSATION. 

BNSF shall pay fo UP, in addition to otiier payments to be nuide under this Agreement, for tiie 
use of Joint Trackage in the operation of its trains thereover the rate piesoribed in Section 2, of 
the Maintenance Material IVansportation A&»ement, dated January 2,2004, as amended fiom 
time to time. 

Sections. JM^WTBWMqs Al̂ ff QfJSMTffOW Q ^ T ^ M m m ^ 

UP, at its expense, shall maintain the Joint IVaokage in a manner generally peitnitting operation 
at no less than the track standard designated in tiie timetable in effect on tiie date of this 
agi«ement and permit BNSF to opei'ate at such speeds unless by mutual written agreement a 
different standard is provided. In tiie event tiiat for operatii^ ooiiventence, necessify or 
emergency, UP permits or directs BNSF to use a^acent UP track and track connections between 
or b^cnd the terminal ofthe Joint Trackage as an alternative rout^ tiien and in such event, such 
trackage, track connections and appurtenances shall be deemed to be part ofthe Joint "naokage 
and shall be governed by all the provisions ofthis agreement. 

Section 6. LIMITATIONS OF TRACKAGE RIGHTS TRAINS. 

BNSF and UP agree that BNSF's use of the trackage rights granted herein shall be for a 
maximum of three (3) BNSF trains per week. Taias will be limited to 2,400 feet and must meet 
the tons per eguhralent operative m i C*7PA") requiremait ft>r tiie Joint Ti«ckage as detwmined 
by the Owner. 



Section?. POlf^WfiCTtPPfSAWPAPWTyoMiS, 

The entire cost of construction of any connection necessary for the implementation of the 
temporary BNSF trackage rights granted in this agreement shall be at BNSF's expense. UP, at 
BNSF's wpense, shall constmct own and mainttdn ttie part of any such connection on UP's 
property. 

Section 8. I M m y X X 

Any liabili^ for loss, damage, ii^ury or deatii which arises ftom Uie operation under this 
agreement ^al l be assumed, settled and paid as provided in Exhibit "B", Qeneral Conditbns, 
attached hereto. 

Section 9. TERM AND TERMINATION. 

Subjectto the provisions of Section 7.2,7.3 and 7.4 of Exhibit "B", this agreement shall become 
effective on t te date BNSF first commences operations ovei- the Joint Tradcaga purauant to this 
agreement, subsequent to having secured all necessary consent, approval or authority fiom 
appropiiate governmental agencies on terms and conditions satisfoctory to BNSF, aiid shall 
remain in effect for the period of time specified in Section 2 hereof. 

Sect ion9.£HQI£lf i£M2i 

This agre^nent shall be governed by and construed in accordance witii the laws of ttie State of 
Nebraska. 

Section 10. mmfMYmQ^m^muAmom^iGATjLom 

The failure of either party to this agreemdit, in any one or more than one instance* to Insist upon 
tiie perfoi'mance of any of tiie terms or conditions of tiiis agreement, or to exercise any rights or 
privileges under this agreement, or tiie waiver by eltiier parly to this agreement ofany breach of 
the terms or conditions of tills agreement, SIMU not be construed thereafter as waiving any such 
tenns, covenants, rights, piivil^es or obligations, but the same shaU continue and remain in foil 
force and effect as if no sudi forbearance or waiver had ocoutied. 

Section ll.ENTlRE AGREEMENT 

This agreement constitutes the entire underatanding of tiie parties with respect to the temporary 
BNSF tradcage r i^ts granted herein. No amendment, duuige or modification ofthis agreement 
diall be valid unlras in writing and signed by tlie parties hereto. 

I 



IN WITNESS WHEREOF, the parties hereto have executed tiiis agi'eement in 
duplicate the day and year first diove written. 

WITNESS: 

yS/J^;4&^ 

WITNESS: UNION PAOFIC RAIUROAD COMPANY 

(Wi/ia^|fTin/3ft/^ ^T^^^^=±^^^J^ 
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EXHIBIT "B" 
GENERAL CONDITIONS 

Section 1. DEFINITIONS 

1.1 "Agreement" shall mean tint certain agreement to whloh tiiis Bxhlblt "B" is 
appended. The term "Agieement" will include this Bxhlblt "B". 

1.2 "Owner" shall mean the party granting the right to use the Joint Trackage (as that 
term is h«»inafter defined). 

1.3 "User" shall mean the party granted by the Agraemoit tiie right to use the Joint 
Tlackage. Where more ti»n one party is grwited by tiie Agreement the right to use the Joint 
Trackage, User shall mean those parties collectively. 

1.4 "Joint "nadcage" shall mean trackage of Ownei- as described in the Agreement 
induding necessary rl^trof-way and appurtenances and support fiidiities thereof, and all 
Oianges in and/or Additions to (as that teem is herdnafler defined), thereto now or in the fotnre 
located as are required or desirable for the operation of tiie trains ofthe parties hei'eto. 

1.5 "Equipment" shall mean trains, locomotives, cars, cabooses, vehides, and machinery 
which are capable of being operated on railroad tradra, or operated on right-of-way for purpose 
bf tiie maintonance or repair tiiereof. 

1.6 "STB" shall mean tiie Sur&ce Transportation Board ofthe United States D^r immt 
of Transportation or any successor agen<^. 

Section 2. MAINXaSNANCE CHANGES IN AND/OR ADDITIONS. OPERATION AND 

2,1 User didl construct, inaintabi, repair, and renew, at its sde cost and exiiensei, and 
shall own suoh portions of tiie tradra vdiidi connect the lespedive lines of the parlies at the 
termini of tiie Joint Ttadcage as are located on tiie right-of-way of User and to the dearance 
point b iight«of-wi^ of Owner. Owner grants' to User a license over that portion of Owner's 
property betvifeen rlght̂ o&way line and dearance pohit in order ftir User to maintain audi 
tradrage. Owner shall construct, maintain, i ^ l r , and renew, at the sole cost and expense of 
User, and shall own the portions of the trade couneotions between said tracks of the parties 
hereto between the headblodc and clearance point located on the rlght-of-wey of Owner. 

2JZ The construction, maintenance, repair, and i-enewal of tiie Joint Ttookage shall be 
under tiie OKduslve direction and control of Owner. Owner shall make any changes in and/or 
additions to the Jdnt Trackage wbidi mny be required by law, and progressive^ during 
construction tiiese sliall become part ofthe Joint Trackage. Owner may make any changes in 
and/or additions to the Johit Tradrage which Owner deems necessary or desirable for the safo, 



efficient, and economical use of the Johit Trackage by tiie pardes, and these shall progressively 
during- constructkw become part of the Jobit Trackage. User may request dianges in and/or 
additions to tiie Joint lockage wliich User shall deem necessary or desirable tos the safo, 
efficient, and economical use of tiie Joint Tradoage by tiie parties, and Owner shali, if it cottcurs> 
construct the same upon such terms and conditions as may be agreed upon and tiiey ahaU become 
put of tiie Joint Trackage. Ovmer sliaU make no retirement, wMidrawal, elimfaiatlon oi* disposal 
ofany part ofthe Joint Tracki^e whidi would permanently or materially impair die usefolness 
thereof to User. 

2.3 The management and operation ofthe Jdnt 11'ackage shall be under tiie exdusive 
dheotion and control of Ownei'. Ownw sfaaU have the wii'estrlcted power to change the 
management and operations on and over tiie Joint Trackage as iu its judgment may be necessary, 

. expedient, or proper for the operations thereof herein intended. Tiains ofthe parties hereto shall 
be given equal dlspatdi, according to thdr class, 

2.4 Owner shall employ all persons necessary to construct̂  operate, maintahi, repair, and 
renew the Joint Tradrage. Owner cdiall be bound to use only reasonable and custonuuy care, 
skill, and diUgence in tlie construction, operation, inaintemmce, refiair, and renewal of tiie Joint 
'Aadkage and in managing same. The Joint Tradrage shall be kept In a state of reasonable repair 
and reasonably suitable for the combined requirem^ts ofthe parties wid of suoh other railroad 
companies es Owner has heretofore wtmltted or may hereafter a(bnit to use ofthe Joint Trackage. 
In the event thera are conditions torn time to time whidi require emergency slow ordera with 
respect to any location on the main tracks comprised in the Joint Teaokage, Ovmer shdl, with 
reasonable promptness, repair such conditions so as to permit the removal of sudi emergency 
slow orders. Notwithstanding anything to the conh'aiy contebied in the Agreement, User shail 
not, by reason of Owner's performbg or fiiiling or neglecting to perform tixty construction, 
operation, mahdenancC) repair, i^newal, or management ofthe Joint Trackage, have or make 
against Owner any claim or demand fiir any loss, damage, destruction, injury, or deatii 
whatsoever resdting thereftom. User dudl be given the same advance notice of maintenance 
plans and schedules as is provided to Owners personnd. 

2.5 All officera, agents, and employees of Owner engaged in the management, operation, 
and maintenance of tiie Joint Trackage shaU perform tiidr duties in a &ir, impartial, and just 
manner. 

2.6 User, at its ncpensê , shdl install and mabtain upon its Equipment suoh equij^etit, 
radios, or devices as may now or in the ftiture be necessary or appropriate, In tiie reasonable 
Judgment of Owner, for operation of trains upon the Jobt IVackage. Usei' yM not, however, be 
required to install any equipment or devices not in use on Equipment of Owner. Owner shall 
consult with User prior to -the adoption of new communication or signaling systems to be 
employed on tiie Joint IVackage whidi have not theretofore been generally adopted b the 
railroad industry, 



2.7 Ifthe use ofthe Joint Trackage shall at any tbne be int^rupted or traffic thereon or 
thereover be delayed for any caus^ ndtiier party shall have or make any daim against the other 
ftu' loss, damage, or expense ofany kind, caused by or resulting fi'om sudi interruption or dday. 

2.8 Ownw may ftom time to tfane substitute any track or tracks fiir those delineated b the 
Agi'eement for use by User provided there shall at all time be afforded User a continuous route of 
equal utility for tiie operatioiM of ite Equipment withb tiie trarmini ofthe Joint Tî aokage. When 
sudi tracks whidi are not part ofthe Joint Trackage ate used as provided hei^n, the Agreement 
shall govem for puiposes of direction and control and liability as if all movement had been made 
over the Jobt Tradrage. 

2.9 Badi party shall be responsible for ftunishing, at its own expense, all labor, foel, aod 
ti«in supplies necessary for the opoiation of ite own Equipment over tiie Joint Tracki^e. In the 
event a party hereto does flnnish suoh labor, ftid, or bain supplies to another party hereto, tlie 
party recdving rame shall promptty, upon recdpt of billing therefor, I'dmburse the party 
foriiishing same ftu* its reasonaUe costs thereof. 

2.10 The operation by User on or along the Joint Trackage shall at all thnes be in 
accordance with the rules, instmctions, and restrictions of Owner, but sudi rules, instructions, 
and restrictions shdl be reasonable, Just, and ftdi' between d l parties using the Joint Trackage 
and shaU not ui^ustiy discriminate agt^st atty of them. 

2.11 User shall be responsible for the reporting and payment ofany mileage, per diem, 
use, or rentd charges accruing on Equipment in User^ account on tbe Jobt Tradrage. Except as 
may be spedficalty provided for in the Agreement, notiiing heidn contained is intended to 
diange practices witii respect to interdiange of traffic between tiie parties or witii other carriera 
on or dong the Joint Trackage. 

2.12 The totel cost of dearing a derailment, cleanbg up any Hazardous Materials 
released during such deraibient, and/or repdrbg tiie Joint Tradrage or any otii^ pit>perty 
damaged th^'eby shall bo borne by the party or patties liable therefor in accordance with Section 
4 ofthis Exhibit <*B". 

2.13 Itt tiie event of release of Ifozaidous Materials caused by ftiuHy equipment or third 
parties, clean up will be conducted and totel coste resulting therefiom shaU be borne by tiie 
parties as stated in Section 4 of tills Exhibit «B". 

2.14 All ^nployees of User engaged b or connected with the operations of User on or 
dong the Joint Trackage didl be required to pass periodic raramination on the rules of Owner 
rdated to tiie Joint Tracki^ pro^^d, with respect to such examinations tiiat, upon request of 
User, owner shall qudify one or more of Usei^ supervisory officera on said rules and such 
supervisory officer or officera so qudified shaU examine dl ^npioyees of User engaged in or 
connected with User^ operations on or along tiie Joint Tradrage, Pending qualification of train 
and engine crews of User, Owner shall fiirnish a pilot or pilots, at tiie expense of User, as 
deemed necessary by owner to assist in operating trdns of Us^ over tiie Joint Trackage. 



2.15 If any employee of User didl neglect, lefose, or foil to abide by Owner's rules, 
insbuctions, and restrictions governing tiie operation on or along the Joint Trackage*, audi 
employee shall, upon written request of Owner, be prohibited by User fi'om working on the Joint 
Ttadrage. If dtbur party sJidl deem it necessary to hold a formal investigation to esteblish sudi 
neglect, leflisd, or foilure on the part ofany ^nployee of User, then upon such notice presented 
b writing, owner and User shall promptly hold a joint investig^ion b which ail parties 
concerned diall participate and bear the expense for ite officera, counsd, witnesses, and 
employees. Notice of sirolt investigations to employees of User shall be given by User's ofticers, 
and such, investigation shall be conducted in accordance witii the terms and conditioiu of 
sdiedule agreemente between User and ib ^nployees. If, in the Judgment of Owner, the lesdtof 
audi investigatbn warrants, suoh employee shali upon written request of Owner, be withdrawn 
by User fiom service on the Jdnt Tradrage, and User shdl rdease and indemnify Ownei' ftom 
and against any and all daims and expenses because of such withdrawal. 

Ifthe dlsdpiinary actbn is appealed by an employee of User to the Nationd Railroad 
A4|ustment Board or other tribund lawfolly cieated to a4judicate sudi cases, and ifthe decision 
of such boatd or tribunal susteins tiie employee's position, such employee shdl not thereafter be 
baited ftom sei'vice on the Joint Tradrage by reason of sudi occurrence. 

2.16 If any Equipment of User is bad ordered ^uoute on the Jobt Trackage and it is 
neceasaty tiiat it be set out, sudi bad ordered Equipment slid], after bdng piximptiy repdred, be 
promptiy picked up by User. Unless otherwise agreed, Owner may, upon request of User and at 
User^ expense, fornidi the required laboi' and material and perform light lepdrs to make such 
bad ordered Equipment safo for movement. The employees and Equipment of Owner while in 
any manner so engaged or vvhile enroute to or ratuming to Owner's termind fi»m sudi an 
assignment didl be considered sole employees of User and sole property of User. However, 
should Owner after repairing such Eqdpment for Usei*, move direotty to perform service ft>r 
Owner's benefit rather than return to Owners twminal, then User's excludve time and liability 
will end wlini owner's employees depart for work to be performed for Owner's benefit. In the 
case of such rapairs by Owner to fi'eight cara b User's account, billing tiierefor shall be b 
accordance with the Fidd and Office Manuals of the Interchange Rules adopted by tiie 
Assodation of American Rdlroads, hereinafter cdled "Interchange Rules", in effect at the date 
of performance of tiie repaira. Owner shall then prepare and submit billing direotty to and collect 
ftom tile car owner for car«owner respondbility Items as detei'mined under m i Interdiange 
Rules. Owner shall also submit billing to and collect fi»m Us^ any charges for repdr to f x i ^ 
cara that are ca&owtter responsibility items, as determined under said Interchange Rules, should 
said car owner refiise or otiierwise fiiU to make p^ment thei'efor. 

2.17 If Equipment of User shall become derailed, wi'edcbd, or otherwise disabled while 
upon the Joint Trackage, it didl be re-railed or deated by Owner, except that employees of User 
may re-rdl User's derdled Equipment on the Joint Trackage v4ienever use of motorized on or tuSt 
track equipment is not required and prior permisdon ins been granted by Owner. The coste and 
expenses of clearing derallmente and wradcs shall be at User's expense unless otherwise 
provided ft>r in dlocation of liability b Section S of tills Exhibit "B". 
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2.18 Jn tiie event Eqdpment of User shall be forced to stop on Jobt Trackage, and sudi 
stoppage is due to insuffident hours of service remdning among User's emptoyees, or due to 
medianical foilure of User's Eqdpment, or any other cause not resultbg fi»m an accident or 
derdlment, and such Equipment is unable to proceed, or if a train of User foils to maintain the 
speed required by Ovmer cn tiie Joint Tradrage, or if in emergencies, crippled or otiierwise 
defective Bqdpment Is sot out of Usei's trdns on tlie Jobt Trackage, Owner* shall have the 
option to fornish motive power or suoh otiier assistance (induding but not Ihnited to tiie right to 
re-d'ew User's train) as may be necessary to haul, help or push such Equipment, or to properly 
move tiie disabled Bqulprn^ off tiie Jdnt IVadcagc. The coste and expenses of fornishing 
motive powei' or of rendering such other assistance shdl be at User's expense. 

2.19 In the event any accident, derailment, or vneck, hereinafiei' cdled "derailment" 
involving Unite on or in a train operated by User or for User by Owner caixying hazardous 
materlds, substances, or wastes, as defined pmsuant to federal or state Isv/, luradnafter cdled 
"Hazardous Materials" shdl occur on any segment ofthe Joint Trackage any report required by 
federal, state or local autiiorities shall be the responsibility of User. User shall also advise the 
ovmor/shlpper of tiie Hazardous Materials involved in the derailment, and Ovmer, inimediatdy. 

Unless otiierwise agreed by tiie parties. Owner shall assume responsibility for deanlng up any 
rolease of sudi Hazardous Materlds ftom User's cars in aoooitiance witii all fbderd, state, or 
local rogulatoiy reqniremente. User may have representatives at the scene ofthe detdlment to 
observe and provide infonnation and recommendations concerning the diaracteristtcs of 
Hazardous Materials rdease and tiie dean up effixct. Sudi coste shaU be home in accordance 
wltii Section 4 of tiie General Conditions. 

If Ifezardous Mderlals must be transferred to undamaged cars. User shall perform the transfer, 
provided, however, that ifthe Hazardous Materials aro b damaged cara that are bbddng tiie 
Joint Trackage (>WMI-, at ite option, may transfer tiie Hazardous Materials. Transfers of 
Hazaixtous Materials by User shdl ody be conducted after being authorized by Owner. 

Section 3. ffl^y Wg PBgAU^T 

3.1 Billing didl be accomplished on the bads of date contained in a billing fbrm 
mutualty agreed to between the parties. Such billing form shall contdn suffident detdl to permit 
computation of paymente to be made hereunder. Billing shall be pr^ared according to the rules, 
additives, and equipmenf rental rates as publldied by the Owner. User siiall pay to Owner at the 
Office of tiie Traasurer of Owner or at sudi otiier locdlon as Owner may ftom time to time 
des^;nate, dl the compensation and charges of every name and nature vdiich in and by the 
Agreement User is lequbed to pay b lawfol money df tiie United States wlthb sixty (60) days 
after the rendition of bills therefor. Bills shdl contain a statement ofthe amount due on account 
ofthe expenses incurred and services rsodered during the billing period. 

3.2 Brrora or disputed items in any bill diall not be deemed a valid excuse for delaying 
payment, and paymente diall be made subject to subsequent a^ustment; provided no exception 
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to any bill diall be lionorad, recognized, or considered if filed after the expiration of three (?) 
years from tiie last day of die calendar montii during which tlie bill is rendered and no bill slull 
be lendered later than three (3) years (i) after the last day ofthe cdendar month in vAldi tiie 
expense covered tha-eby is incurred, or (ii) if In connection with a project for which a roadway 
completion report is required, after 11^ last day of the calendar mondi in whidi the roadway 
completion report is made covering such project, with retiremente and additions being reflected 
as appropriate a^justmente to valuation bases retroactive up to tbee (3) years fixwi date of 
billing, or (iii) in die case of daims disputed as to amount or liability, after the amount is settled 
and/or tiie liability(ies) established. This provision shaU not limit the retroactive acUustment of 
billing made puisuant to reb'oactive a^ustment of wage rates and settlemmt of wage claims. 

3.3 So much ofthe books, accounte, and records of eadi party hereto as are related to tlie 
subject matter of the Agreement shall at all reasonable times be open to inspection by the 
authorized representatives and agente of tiie pailies hereto. 

All books, accounte, and records diall be maintained to fornidi readily foU bformation 
for each item in Accordance with 49 U.S.C. Section 11161 £t SStî  and die related regulations of 
tile STB in 49 C.F.R. Part 1201,1-3, st Sfia> 

3.4 Should any amount become payable by Owner to User under the Agreement, the 
providons of Section 3.1 througjli 3.3 of tliis Exhibit "B" shall apply with Us«i- as tiie billing 
party and Ovmer as the paying party. 

3.5 Should User foU to make any payment wlien due which User is obligafed to make 
under the Agreement, or fell In any otha* respect to peifonn as reqnbed under the Agreement, 
and such defoutt didl conlbue fot a period of dx (6) months afi^ notice b vwiting of such 
defeult is given 1^ Owner to User, owner may at ite election exdude User fi'om tiie use ofthe 
Joint Trackage. There upon Useî  diali sunender to Owner all sdd Joint Tradrage and shaU have 
no daim or demand upon i^ by sdt at law or otiierwise, on account of said exdudon, provided 
that failure to make any payment whidi is the suited of arbitration or liti^tion between the 
parties shdl not be deemed, pmding the deddon in such arbitration or Utigation, cause of 
forfeiture hereunder. 

Owner may vmlve such defeult subsequent, but no action of Owner in waiving any 
defeult shall affect any defeult of User or inipdr any righte of Ownei' resulting therefixim. 

Section 4. COMPLIANCE WITH LAWS 

4,1 User shall not treat, store or dispose of petroleum producte or hazardous waste or 
hazardous substances, as defined in (1) the Resource Conservatton and Recovery Act, as 
amended, or (10 tlie Comprehensive Bn'dranmentel Response Conqiiensatlon and Uability Act, 
as aniended, or (iii) subsequent legislation regdating disdiarges into tiie environment, on tiie 
JointTradc^ge. 

12 



4.2 Respondbility fbr Envh<onmental Cldms (as defined in Section 4.6, below) as 
bdween the parties diall be borne es follows: 

a) User shall be respondble for Environmental Cldms to the extent they result fixim CD 
the use of, or presence upon, tiie Joint Trackage by User or ite contractora or invitees, or (ii) the 
ne^igence or wiilfol misconduct of Us«r, its contractora or invitees in operations on or over the 
Joint Ti'adrage. 

b) Owner dial! be responsibte for Bnvironmentel Claims to the extent that User is not 
respondble fiir sudi cbims pursuant to Section 4.2.a, above, 

4.3 Bach party shall release tiie other party to the extent It is respondble for an 
Bnvhonmentel Claim, and, to the extent of audi responsibility, slrall defend, indemnify, )»ntect 
and save harmless such other party fiom and agamst such ^viromnental Claim and coste 
associated therewith, includbg, but not limited to, environmentel consultent f^, Aftoi'neys' fees 
and tiiird parly daims, 

4.4 b the event ofany incident, accident, derailment, or vehide striking or being struck 
by Equipment (hereinafter "Deraibient") involving Equipment operated by a party hereto 
carrying (i) hazardous materials, substances or wastes, as defined pwsuant to Federd or State 
Law, or (10 pollutants (herdnafiw collectlvdy referred to as "Hazardous Materlds") shall occur 
on the Joint Trackage, aity report teqdred by Fedeid, State or local authortties shall be the 
I'espQndbllity of such party, Each party shail advise tiie otiier party immediately of the 
occurrence of a Derailment involving Ekidpm^ operated by die parly carrying Hazardous 

Unless otiierwise agreed by the pai'ties Owner shail undertake any Response Adion (as 
defined in Section 4.S, bdow) in accordance with all Federal, State, or local regulatory 
requiremente necesdteted by a release of Hazardous Materials on Owner's right'Of-̂ way 
underlying the Joint Tradoe^e ftom Equipment operated by dther party heieto upon the 
occurrence ofa Derailment, Usw shall have data or a representethw available at the scene of any 
Deidlment b v d v b g Equipment operated l^ it to provide information concwuing the 
characteristics of Hazardous Materials rdeased. 

I 
c 

If following a Derailment upon the Joint Tradcage Hazardous Materials must be 
transferred to undamaged cara or other vehides, unless otheiwise agreed by tiie parties, the party 
whose Equipment was bvoived in such Deraihnent dialL perform t ^ tnuisfer; provided, 
however, tiluit ifthe Hazardous Materials are in damaged cara ofa train of User tiiat are bloddng 
the Joint Trackage, Owner shdl transfer the Hazardous Materials; p r e v i a ftu'dier that transfera 
of Hazardous Materials by User sh^il onty be conducted aftei' being authorized by Owner. 

4.5 In the event any dean up, response, removal or remediation of aqy envkonmenfd 
conditbn on the Joint Trackage is necessary (collectively referred to herdn as "Response 
Action"), neither party shall be entitled to aity damages, actual or consequential, by reason ofthe 
Response Actbn' 8 interference with tiie otiier party's use of the Joint Trackage. Owner and ite 

13 



contractor's diall have foil, unrestricted and unconditional access to the Joint Tliadrage fbr the 
purpose of completing or en^glng in a Response Adion for which Owner has any respondbility 
or, at Ovmet's optbn, a Response Action which Ownw has undertaken should User ftiil to 
diligentiy puraue and complete such Response Action to tiie sdisfection of Owner; provided, 
however, tiid any Response Action (0 s^ll be uiKfextaken and completed purauant to a work 
plan (includbg a sdiedde) submitted to the other party for ite review and, in ttie case of Owner, 
approval, and (U) shall not umeasonably, in terms of duration or otherwise, restrid the otiier 
party's use ofthe Joint "n^dcage. Either party's compldlon of any of die other party's obligations 
hereunder shall not be deemed a wdver of audi obligations under the Agreement. Owner shall 
have the r ^ ^ but not the obligation, to conduct leasonable Inspections ofany Resfponse Action 
of User and User didl provide Owner all information requested by Owner regarding any 
Response Adion of User or any Bivhonmentel Gdms for «4ilch User is responsible. 

4.6 The term "Environmental Clahn" means the dhect coste of any clean up, response, 
removal, remedUtion, natural resoui'ce damage^ dosure and/or post dosure required by any 
envU'oiimentd conditions affecting the air, soil, surfece waters, ground waters, streams, 
sedimonte and dmllar environmental conditions caused by, resulting fiom, arising out ol̂  or 
occurring in connection with this Agreement. 

4.7 The liability and indemnity providons ofthis Section 4 shdl contbue in foil foi'ce 
and effect regardless of whether this Agreement is terminated pursuant to any other providon, or 
tiie Joint 'Dsdrage is abandoned and vacated by User. 

4.8 The total cost of dearing a Derailment, cleaning up any Hazardous Materials rdeased 
dui'lng such Derailment, and/or r^U-ing the Joint Trades or any other property damped thereby 
shail be borne by the party or parties Ibble tiwrefin* pursuant to tiie allocation of liability in 
Section S of tiiia Bxhlblt "B". 

Section 5. LIABILITy 

5.1 Owner diall not be hdd liable fbr or on account ofany loss, damage, or delay, to the 
trains, engines, cara or other property ofany kind of dtiiM' company, nor to fidglit, baggage or 
other propoity ofany kind carried in or upon such trains, engines or cara, nor for or on account of 
any it^ury to or death of passei^era or employees of dther company, or for or on account ofany 
Injury to the person or property ofany other individual or bdivlduals, company or companies, 
corporation or corporations whatsoevei', which may be incun'ed or sustained by reason of sudi 
trains bdng operated on the Jobt T^kage, or by reason of suoh trains bdng delayed in such 
operation, in whatever' manner the same may be caused or occadoned, whetlwr by or through the 
negligence ofthe Ovmer, ite agente or servants, or by reason of defecte b trades, structures, or 
fiidiities fornished by Owner, or otherwise, it bdng underatood and agreed that all risk of such 
ddays, toss, damage, injury and death shdl be and is hereby assumed by User, and User diall 
and will hohi harmless Owner ftom and against d l Itebilities or ddms for aU such dday, loss, 
damage, ii^ury and deatii and diall and will execute and ddiver, or cause to be executed and 
delivered, to Owner, upon request, a fiill and complete release, satisfiiotlon and discharge of all 
cldms therefor, and wUl ptQr, or cause to be pdd, all coste and expenses bonrrad by dthieir party 
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b the clearbig of wrecks and repahs to equipment, track and property in which by reason of such 
movement covered by this Agreement tiie engines, trabs, or cara of User are concerned, 
^peuses and attorney's ftses incurred in defending any action which may be brought agdnst the 
Owner on account of any such daim or liability and any judgment vrfiich may be rendered 
agdnst the Owner on account thereof. User shall pay d l fines, pmalties, coste and expenses 
imposed upon or incurred by Owner Ity reason ofany vidation by User ofthe Safbty Appliance 
or other State or Federd Laws, and hold Owner harmless therefrom. 

5.2 It is understood and agieed thd a number of vdilcular and pedestrian crossings of 
the Joint Trackage presentty exist, or may be constructed. User agrees to acc^t dl vehicular and 
pedestrian crossings in vi^tever condition they may be during tiie term of the Agreement and 
will not assert any claim, demand, or cause of action against Ovmer and will hold Owner 
harmless fixun any cldm, demand, or cause of action aridng out of any vehicular or pedestrian 
crossbg accident on the Jobt 'H'adrago b which the engines, cars, or train of Usei' is invdved. 

5.3 Each party herdo shdl have tiie right to settle, or cause to be settied for it, dl claims 
for danuiges fbr which suoh party diall be liable under tiie providons of tiiis Sedion S and to 
defend or cause to be defended ail suits ftxr recovery ofany sudi damages. 

In case a suit shdl be conunenced a^lnst dtiier party hereto for <xt on account of 
damages for which die other party hereto may be solely or jointty liable under the provisions of 
this Section 5, the party so sued shdl give notice to such other party ofthe penden<ty of such suit 
and there upon such other party may assume or join in the def̂ oise of such suit. 

In the event titat more tiian one of tiie parties shall be lld>le hereunder for any damages 
and the same shail be settled by a voluntary payment of mon^ or otiier vduable condderation 
by one of die paities so jointly liable tiierefixr, rdease fi»m liability shdl be taken for and in the 
name of all parties so Ibble. b the event of any settlement b excess of Fifty Thousand Dollara 
($50,000), tiie settiing party shall notlty tlie otiier parties prbr to settlement, Fdlure of the 
settling party to so notify the otiier parties prior to settiement shall not relieve the other parties of 
thdr obligHtbn under the settlement agreement, so long as tiie settling party's feilure to notify 
did not prejudice the other parties and then only to the extent of suchpi^udicc 

If a judgment shall be recovei'ed agdnst and satisfied Ity one party bvolvbg a liability 
which should under the Agreement be borne entirely or partldpated in by the other parties, then 
all expensed of whateoever nature^ induding coste and fees connected witii such judgment and 
with tiie prosecution ofthe suit upon which it was based, shail be settled bdween tiie parties b 
strict accordance with tlie providons of tiie Agreement and the party against which sudi 
judgment shall have been recovered shdl be promptly rebibursed by such other parties to the 
extent to which tiie latter is indebted. 

5.4 THE LIABILITy ASSUMED BY USER SHALL NOT BE AVFECHSD BY 
THE FACT, IF IT IS A FACT, THAT THE DAMAGE, INJURY OR DEATH WAS 
CAUSED OR CONTRIBUTED TO BY THE NEGLIGENCE OF OWNER OR ITS 
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EMPLOYEES OR AGENTS, EXCEPT TO THE EXTENT SUCH DAMAGE, INJURY 
OR DEATH IS PROXIMATELY CAUSED BY THE WANTON, WILLFUL ANWOR 
INTENTIONAL ACTS OR THE GROSS NEGLIGENCE OF OWNER. 

THE INDEMNIFICATION OBLIGATION ASSUMED BY USER SHALL 
INCLUDE (1) INDEMNITY FOR THE NEGLIGENCE OR ALLEGED NEGLIGENCE, 
WHETHER ACTIVE OR PASSIVE, WHERE THAT NEGLIGENCE IS A CAUSE OF 
THB LOSS OR DFAMAGE} (2) INDEMNITY FOR STRICT LIABILITY RESULTING 
FROM VIOLATION OR ALLEGED VIOLATION OF ANY FEDERAL, STATE OR 
LOCAL LAW OR REGULATION, INCLUDING BUT NOT LIMITED TO THE 
FEDERAL EMPLOYER'S LIABILITY ACT (FELA), THE SAFETY APPLIANCE ACT, 
THE BOILER INSPECnON ACT, THE OtXUPATIONAL SAFETY AND HEALTH 
ACT (OSHA), THB RESOURCE ENVIRONMENTAL RESPONSE, COMPENSAITON 
AND LIABIUTY ACT (CERLA), THE CLEAN WATER ACT (CWA), THE OIL 
POLLUTION ACT (OPA), AND ANY SIMILAR STATE STATUTES IMPOSED OR 
INPLEMENTING SIMILAR STANDARDS; AND (3) INDEMNITY FOR ACTS OR 
ALLEGED ACTS OF GROSS NEGLIGENCE OF OWNER FOR WHICH PUNITIVE 
DAMAGES MIGHT BE SOUGHT, EXCEPT TO THB EXTENT PROXIMATELY 
CAUSED BY THE WANTON, WILLFUL AND/OR INTENTIONAL ACTS OR THE 
GROSS NEGLIGENCE OF OWNER. 

Section 6. ARBITRATION 

6.1 If at any time a question or controversy diall arise bdween the parties hordo in 
connection with tiie Agreonent upon whldi the parties cannot agree, then, upon tiie written 
request of dther party sdting forth the issue in dispute, such question or controversy shall be 
submitted to arbitration, Ifthe parties involved in such dispute w» able to agree upon a dngle 
arbitrator experienced b mattera of tiie character in dispute within tiiirty (30) days after the party 
dedring such arbitratbn (tiie "Demanding Party") shall notify in writing the otiior party or parties 
to such dispute (the "Noticed Parties), such dispute shall be submitted to sudt dngle arbitrator. 
Otiierwise, the Demanding Party diall appoint an arbitrator and notify the Noticed Parties in 
writing of such appointment. Within twenty (20) days after recdpt of said notice, the Noticed 
Parties shall eadi appobt an arbitrator and notify tiie Demanding Party in writing of such 
appointment. Sliould aity Noticed Party fell within twenty (20) days afier receipt of such notice 
to name ite arbitratoi', tite arbUrator for tiie Demandbg Party and the arbitrat(»8 for the otiier 
Noticed Parties, ifany, shdl sdect one for tlie Noticed Party so feUing and, if t h ^ cannot agtee^ 
sdd arbitrator may be appointed by tiw Chief Judge (or acting Chief Judge) of tito United Stdes 
District Court for the Disftict in which die headquarters office ofthe Demanding Party is bcated 
upon application by any party after ten (10) days' wrttten notice to all other {MirUes. The 
arbhratora so chosen, if an even number', shdl select one additional arbiti.'atQr, to complete the 
board. If they fell to agree upon an additiond arbitrator, the same shall, upon application ofany 
party, be appointed by said Judge in tlie manner herdofore steted. 

Upon seledlon of the atbitrator(8X said arbitrators) shall witii reasonable diligence 
determine the questions as disclosed in said notice of demand for arbitrdion, shall g^ve all parties 
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reasonable notice of flie tbne and place (of which tiie arbitrator(s) shall be tiie judge) of hearing 
evidence and argument, may teira sudi evidence as they deem reasonable or as eitiier party may 
submit wltii witnesses required to be sworn, and may hear arguments of counsd or others, Ifany 
arldtrator dedines or fells to ad, the party (or parties b the case ofa dngle arbitrator) by whom 
he was chosm or said judge shdl appohit another to act in his place. After considorbg all 
evidence, testimony, end argumente, said sb^e arbitrator or die minority of said board of 
aibltratora shdl promptty state sudi deddon or award in writing whidi shdl be find, bindh^ 
and condudve on dl parUea to the arbitration vibsn ddiveied to tiiem. Until tiie arbitrator(8) 
shall issue the firat dedsbn or award upon any question submitted for arbitration, perfiu'mance 
under the Agreement diail continue b tiie manner and fbrm existing prior to the rise of such 
question. After ddivery of said firat dedsbn or award, eadi parly shall fortiiwlth compty with 
said first deddon or award immediatdy after recdving it. 

Each party to the arbitradon shall ptty the compensation, coste, and expenses of tiie 
arbitrator apfKibted in ite behalf and all fees and expenses of ite own witnesses exhiblte, and 
counsd. The compensation, cost, euid expaises of tiie dngle aibitrator or the additional arbitrator 
in the board of arbitratora shall be paid in equal shares by all parties to the arbitration, 

6,2 The books and papera of dl parties, as fbr as t h ^ relate to any mdter submitted for 
arbitratbn, shall be open to the oraminatlon ofthe arblf ratot<8). 

Section 7. CQYJmftMlgm'AXi A P m O Y A L ABAWPO^PMgWT 

7.1 User shall, at ite own cod and expense, bitiato by appropriate application or pdition 
and thereafter diligentiy prosecute proceedings for the procurement of all necessary consent, 
approval, or autiiority &cm any governnuintel agency for the sanction ofdie Agreement and the 
operdlons to be carded on by User thereunder. Owner, at ite expense, shall assist and support 
said application or pdition and will fornish such infbrmdion and ocecute, ddiver, and file such 
instrament or instrumente in writing as tnay be necessary or appropriate to obteln such 
governmental consent, approval, or autiiority. User and Owner agree to cooperate folly to' 
procure d l such necessary consent, approval, or authority. 

7.2 In the event Owner diall be involuntarity dispossrased, including tiireat of 
condemnation by competrat public antiioirity, of the right to operate upon and maintain any 
portion of the Joint Trackage, Owner dull have no obligation hereunder to provide trades for 
User's use, and User shall Imve and diall make.no daim ofany kind, legal or otherwise, against 
Owner for fidlure to provide such tracks for User's use. 

7.3 Under tiw terms lierebafter stated, and to the extent that Owner may lawfiilly do so, 
owner reserves to itsdf the exdusive right, exercisable at any time durbg the life of tiie 
Agi«ement witiiout concurrence of User, to dect to abandon d l or any part of tiie Joint Tradrage 
by giving six (6) months prior written notice to User of ite intention so to do. 

7.4 Upon tei'mination ofdie Agreement, or any partid tecminafion, as the applicable case 
may be, however the same may occur. User shall be rdeased ftom any and all maimer of 
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obligations and shall be deemed to have forever relbquidied, abandoned, surivndered, and 
i«nounced any and all right posses^^ by User to operate ovei' tiiat part of tite Joint Trackage to 
whidi such termuiation applied, and as to such part. User shati forever release and discharge 
Owner of and fleom any and all manner of obligdlons, cbbis, demands, causes of action, or suite 
whldi User might havi^ or which might subsequently accrue to User growing out of or in any 
maimer connected with, dhectty or bdirectiy, tiie contractud obliptions of Owner under the 
Agreement, b dl evente provided, however, the aforesaid rdbquishment, abandoiunent, 
surender, renunoidion, release, and discharge of User sliaU not in any case affed any of the 
righte and obUgations of dther Owner or User vdiich may have accmied, or liabilities accrued or 
otherwise, vdiidi may have arisen prior fo such terminatbn or partial termbdbn. Upon any 
termination, Ovmer will remove from Owner's ri^t-of-way any coimecting trade, and any 
exdudve fiidllty of User, at User's expense wltii salvage to be ddivered to tod retained by User. 
Upon any partial termination of die Agreement however the same may occur, the terms and 
conditions hereof shall continue and remab in foil foree and dfect for tite balance of tiie Joint 
Tradrage. 

7.5 Each party shall be respondbb for atty labor daims of, and diall benr tiie cost of 
employee protection p^able to, ite own employees, and the employees of companies affiliated 
with it, tq tiie extent resulting ftom the entry into or operation of tiie Agreement. However, b the 
event the parties agree that Owner dunild retdn employees or provide additional employees for 
tiie sole benefit of User, tiie parties diaU otter into a separate written agreement providing tiiat 
Us^' shall bear aU cost and »qpensc fbr any sucih retained or additiond empbyees, induding, 
without limitation, d l cost and expense assodated wltii labor pioteotion paymente whidi are 
made by Owner and whksh would not have been incurred had suoh retention or provision of 
employees for the sole benefit of User not been required. 

Sections. OTHER CONSIDERATIONS 

8.1 Nothing in tiie Agreement conteined shaU limit the right of Owner to admit other 
compames to tiie use of the Joint Tradrage or any part thereof on sudi terms and conditions as 
are sdisftictory to Owner, provided such admittance shdl not materially hinder or obstrud the 
feir and reasonable exeroise of tiie righte granted in the Agreement. Sudi odier companies 
presentty or hereafter admitted to die use (^ the Joint Ti'ackage or any part thereof by Owner 
duill be considered Owner for tiie purpose of tiie Agreemmt. User shail have no right to admit 
eny person, firm, or corporation to tiie use of tiie Jobt Trackage. 

8.2 The Agreement diaU be binding upon and inure to tiie benefit of the parties hereto, 
tiieir respective successor lessees, and asdgns, but no sate, asdgnmen^ mor^ge, or lease by . 
User ofany btered or right given it under tiie Agreement, separate and apart fixim a corporate 
merger, sal^ assignment, mor^ge or lease of User's railroad in ite entirety, shall be valkl or 
binding whhout die prior written consent of Ov/mt, which consult will not unreasonabty be 
whhhdd. 

8.3 The Agreement and each and every provision hereof is fbr the excludve benefit of tiie 
parties hereto and not for the benefit ofany third party. Nodibg herdn conteined shall be taken 
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as creding or incteadng atty riglit b any diird person to recover by way of damage or otiierwise 
against any of the parties liereto. 

8.4 Ail notices, demands, lequested, or submlsdons wliich are requhed or permitted to be 
given pursuant to the Agreement shall be given by either party to the otiier in writbg by serving 
the same upon the Vice President of Operdlons of eadi company. 

8.5 Ifany covenant or providon of tite Agreement not materid to the right of User to use 
tiie Joint Tradra^ shall be adjudged void, suoh adjudicdion shdl not affect die vdidity, 
obligation, os performance of any other covenant or providon which is in itedf valid. No 
continveray conceming aity covenant or provisbn didl dday tiie petformatice of any other 
covenant or provision. Shodd any covenant or pi'ovidott of tite Agreement be ac^udged void, tiie 
parties will make such other arrangements as, under the advice of counsel, will effect the 

8.6 b the event tiiere shall be any confiict bdween the providons ofthis Exhibit "B" and 
the Agreement, tite provisions ofthe Agreement duilt prevail. * 

8.7 All Section headings are inserted for convenience only and shdl not affect any 
condraction or interpretation of tiie Agreement. 

End of Exhibit «B». 
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VERIFICATION 

STATE OF TEXAS 

COUNTY OF TARRANT 
ss. 

) 

I, Bruce Douglas Barrett, being duly sworn depose and state that I am Manager of 

Contracts and Joint Facilities of BNSF Railway Company, that I am authorized to make this 

verification, and that I have read the foregoing Notice of Exemption and know the facts asserted 

therein are true and accurate as stated to the best of my knowledge, information, and belief. 

Tth SUBSCRIBED AND SWORN TO before me this 7'" day of February 2011, in the County 
of Tarrant, State of Texas. 

^ V ^ MARIBETH HARNISH 
i f^b ! '?% Notary Public, State of Texas 
\%-J^ - ^J ^ y Commission Expires 
Vsajy Auflu«ii3,2on 

;̂̂ > wj ir^ '^^^^—^ 


